In this paper I argue for a conception of toleration as asymmetric recognition. I start from an analysis of the concept of toleration, and of the reasons that underpin such an act; then, the distinction between toleration and recognition is highlighted, and it is linked both to the different degree of cogency that these reasons reveal, and to the different structure of the relationship between the subjects involved. I argue that toleration is a form of asymmetric relationship, that may be granted with regard to 'divergent' practices because of the condition of vulnerability of the claimant group, rather than in virtue of their intrinsic value.
I
n speaking of toleration, my aim is to deal with it as a legal and philosophical problem. More precisely, my aim is to demonstrate that toleration is rooted on the same reasons that underpin policies of recognition, but it goes a step forward. While the dialectic of reciprocity underpins the paradigm of recognition, toleration is required for a number of radical differences that are beyond the range of what we can recognise and accommodate. To do that, we should adopt a more asymmetric conception of toleration: such a conception, I admit, is similar to that of vertical permission, notwithstanding it stems from different reasons and reaches different results.
a number of caveat must be stressed. First, as I have stated above, I will consider toleration not as a subjective virtue, but as a public policy, that is as a concrete action towards practices and beliefs that are, for many reasons, different from the 'normality'. While english is much precise in distinguishing persona y derecho / vol. 77 / 2017/2 tolerance (as a form of personal behaviour) from toleration (the act or rule by which individuals and groups living in a given territory are granted to live according to their beliefs and to practice their particular religion), other languages (like Italian, or German, or spanish, or French) use a same word for both: tolleranza, Toleranz, tolerancia, tolèrance. Thus, I must specify that in the present paper I will consider only toleration, leaving tolerance on the background, even if these two notions are clearly interrelated.
second, I will focus on groups, rather than on individuals; not only because this is precisely what is more urgent in the context I am considering (europe, mainly), but also because toleration of 'strange' or 'divergent' individual practices is -to my eyes-adequately ruled within the classical liberal paradigm 1 . Third, I will analyse toleration in its vertical understanding (that is, within the relationship between the state and the minority groups that are settled in its territory): I will neither take inter-group toleration into account, nor form of toleration between states in the international context. For these reasons, my analysis will concern toleration as a public policy towards minority groups' claims in diverse societies.
the concept of toleration
Before going further in the discussion, it would be useful to better define both the concept and the conceptions of toleration that I will take into consideration. It is true, indeed, that toleration is a classical paradigm through which liberal democratic countries deal with differences, and first of all with religious differences; but at the same time both the subjects and the object of toleration are not easily clear-cut.
as a matter of fact, the term toleration can be applied to many different sorts of things, and between different subjects: we can talk about toleration in different fields and with regard to different topics, like religious beliefs, cultural practices, traditional behaviours, strange or hateful forms of speech. again, we can tolerate these expressions of diversity in a number of ways, such as through legal norms and exemptions, or through socially shared behaviours, and these forms can be differently interrelated to each other depending on local circumstances. In other words, even if we focus on toleration rather than on tolerance (that is, on the specific acts and rules that grant individuals and groups the possibility to live differently and to practice their divergent way of life), there are different objects of toleration that can be considered, and different subjects that may tolerate (the international community, the state, the local authorities, other individuals) 2 . Thus, finding a core concept of toleration, behind these different possibilities, is of utmost importance in order to proceed with the analysis of different conceptions of toleration, and of their merits in super-diverse societies 3 . In a first perspective, the concept of toleration stems from the relationship between two different regulatory systems: it is the outcome of the interplay between a norm of a regulatory system (that prohibits or qualifies wrong a given practice / belief), and a superior system, which contains a norm (a principle, or a value, or a specific rule) that derogates to the first one 4 . More precisely, toleration is the outcome of a double normative qualification: on the one hand, what is tolerated is prima facie prohibited within the normative system of reference, that we can call the 'Basic' normative system. on the other hand, there must be a different and superior system, that we can label as the 'Justifying' normative system, according to which the former qualification (the prohibition) is overcame though not abolished 5 . This second and superior normative system provides principles and rules, which are the reasons for tolerating what is -according to the Basic system-prohibited: «toleration always presupposes an inter-system relation; intra-systemic toleration would be contradictory.» 6 Finally, toleration is (always?) a precarious balance: like for a number of sexual behaviours and orientations, some acts that were prohibited in the past Basic 2 cohen, a. J., «What Toleration Is», Ethics (oct. 2004), p. 70. 3 For an analysis of the term «superdiversity» as the key feature of contemporary Western societies, see VertoVec, s., «super-diversity and its implications», system, and then merely tolerated according the Justifying system, became fully allowed by the Basic system itself once they have been regarded in a different light. Thus, they currently do not need any kind of toleration.
In a second perspective, the concept of toleration should be analysed considering (at least) five characteristics 7 : I will summarise them, and I will argue that this second account is much more precise and useful to understand the exact meaning of the concept. First, the vertical and/or horizontal relationship between tolerator and tolerated should be specified, as well as the object (beliefs, practices, etc.) of toleration. second, we must suppose that the tolerated practices, beliefs, or acts are objectionable, some way or another, that is non-indifferent for those who tolerate them: this is the so called objection component, namely is what distinguishes toleration from a generic non-interference. Third, even if objectionable or negative, there must be many (practical or theoretical) factors that provide reasons for acceptation, that is factors that encompass the action and beliefs tolerated, so as to make them acceptable though not positively evaluable 8 . at the same time, fourth, any form of toleration is accompanied by the idea of a limit: we can tolerate objectionable things, provided we make clear what lies beyond such a sphere of toleration, because is not covered by the conditions of acceptance. as Forst clearly states, this condition (of intolerability) needs not to be identical to what is merely objectionable: there are practices and beliefs that one may find wrong (that is objectionable) but can still accept, because they are covered by the acceptance condition: beyond that line, there is the realm of the intolerable, which is rejected because reasons for acceptation and tolerance are not strong enough 9 . Fifth, the exercise of toleration must be voluntary, since otherwise we should talk of suffering, endurance, or patience, rather than of toleration: the tolerator is the subject who is in the position of deciding whether or not tolerate anything, and to what extent, and for what reasons. he/she is in the position of establishing the limits of toleration, thus he/she cannot be compelled to do so. This is the reason why citizens in a european country do not properly tolerate those who are of a different religion, because the legal system, in 7 forst, r., «The limits of toleration», Constellations, 11 (3) granting to anyone the freedom of religion and conscience, does compel them to 'accept' those who are -to their eyes-heretics or nonbelievers 10 : they may suffer, or abstain from illegal behaviours (such as interfering with the freedom of worship or religion of other people), but they do not tolerate anything.
such a concept is different to the first one, not only because it considers more factors and aspects of toleration: it is different because is specifies that the objectionable practices are made acceptable by a number of reasons, rather than norms. Indeed, the first concept understands toleration as the outcome between two normative systems, according to which the practices are only prima facie prohibited (within the Basic system), because they are actually allowed within the Justifying system. The difference is noteworthy, and it is even deeper when we consider the distinction between policies of toleration and policies accommodation. such a distinction is not always evident, nor always taken into account:
11 in my understanding of toleration it is, contrariwise, pivotal, because toleration begins where accommodation is not possible any more.
In other words, only two scenarios are possible: first, toleration and accommodation are synonyms, thus we are simply multiplying the concepts, with no real reason and utility; second, accommodation and toleration are different kind of policies. I think that they are significantly different: while through accommodation the rules of the Basic legal system are modified and adapted to the new scenario (that is, we fully accept the fact we live in a diverse society thus we change the legal system to make it consistent with such a new characteristic of our society), 12 Basic legal system remain the same, but they are partially or temporarily overcame for reasons that make them acceptable. We can also express that same distinction by referring to two degrees of recognition: policies of accommodation are the result of a full recognition and a full participation in the public sphere, which is modified to permit such a participation; on the other hand, acts of toleration are weaker forms of recognition, even if they stem from the same kind of claims. In that second case, recognition means only a provisional suspension of rules that prohibit a specific behaviour, or a different interpretation 13 of these rules in specific cases, but the rules are neither modified not replaced by new ones. This is the reason why the Garzon-valdès definition of toleration is not enough precise: if we consider toleration simply as the outcome of the interplay between two regulatory systems, according to which a number of practices are only prima facie prohibited, because they are actually allowed by a Justifying norm, the distinction between accommodation and toleration vanishes. If such a Justifying norm does exist, the Basic system must be modified and the practice in question must be allowed: we may debate what may be the better way to modify the Basic legal system (through exemptions, or through a different interpretation, or through a degree of autonomy granted to minorities, etc.), but such a kind of modification is what underpins any policy of accommodation. Thus, in that perspective is unclear why should we talk about toleration rather than of accommodation (or recognition).
politics of accommodation are different to each other, and largely dependent on local factors and specific circumstances: these strategies of accommodation may be distinguished into different categories, 14 such as policies of autonomy (that is policies that grant minorities a voice in decision making processes), policies of symbolic recognition (apologies for injustice in the past, or inclusion of minority cultures in school curricula), policies of protection (e.g. measures to preserve cultural and linguistic minorities from assimilation, through specific measures of sustain), exemptions from specific legal requirements (for instance the exemptions concerning the wearing of sikh turbans), and policies of direct assistance (through funding or through affirmative ac- 13 For an analysis of the role of legal interpretation in multicultural policies, see Macioce, F., «legal pluralism, ethno-cultural accomodation, and display a more or less extensive recognition of minority claims, and try to find a solution to the conflict between specific practices and the legal system: in other words, every policy of accommodation is a solution (maybe precarious) to the challenge posed by the identity of a specific minority, and the rules of the Basic legal system. one can think that some of these policies are better than others, or that some of them are better attuned with the specific characteristics of a given situation. however, these policies (or at least a number of them) are the outcome of processes of public recognition: minority claims are considered publicly relevant and worthy of consideration, and they are admitted to the public sphere, so as to transform, modify, accommodate, or adapt the rules that shaped it previously.
In my understanding, reasons for toleration are the same that urge us to publicly recognise minority claims (through policies of accommodation), but they are less relevant, that is not strong enough to justify a change of the Basic legal system. In both cases we face a number of claims arising from inequalities between groups, and more precisely between groups whose religious, cultural, or traditional identities are excluded from the public sphere in liberal societies. and in both cases these claims are not merely about freedom (of religion, of conscience, of living privately a number of practices and traditions), but they concern the discrimination which stems from the exclusion of a given group identity from the public sphere. The difference, even if not always clear-cut, is that in a number of cases minority claims are deemed strong enough to modify the old rules, and to become fully accepted in the public sphere, in other cases they are not, even if not completely undeserving. There is a space between full recognition and reject: this is the space for toleration.
What is not completely clear in Garzon-valdès' definition is the nature of the Justifying system, because it appears as a «superior normative system» 16 , that is more a system of constitutional rules than a generic system of 15 reasons. But if a behaviour, apparently prohibited by a norm of the (Basic) legal system, is permitted according to a more systematic understanding of the interplay between the ordinary system and the constitutional system, it should be simply allowed within the system: it should not be merely tolerated. on the contrary, following Forst, we may understand the Justifying system as a meta-legal system of reasons (ethics principles, reasons of prudence, practical needs, etc.) that urges the sovereign to tolerate what is, from a legal point of view, prohibited.
Finally, the discussion also demonstrates that the concept of toleration is indeterminate, in the sense that it cannot determinate its contents and its limits: in other words, that concept provides us a structural (formal) definition of toleration, not a substantial one. The content of toleration, that is, the specific beliefs and acts we decide to tolerate, and the limits of toleration, depend on the interplay between the Basic and the Justifying systems: thus, they depend on the specific normative options ruled by these two interacting systems. For these reasons, Forst correctly describes the concept of toleration as a «nor-mative dependent concept.» 17 Toleration depends on the specific reasons that those who hold the power (of deciding whether to tolerate or not) assume as worthy of consideration: that is, it depends on the reasons that are considered strong enough to tolerate what is prohibited.
In order to determinate the contents and limits of toleration, we must therefore move from an analysis of the concept, to a discussion of the different conceptions of toleration, that is of the different paradigms within which toleration receives its substance. These conceptions are, so to say, the theoretical and political resources, that we can use to explain why toleration may be regarded as a valuable practice, and to what extent it is consistent with the justifying reasons that make it worthy of appreciation. These reasons are, as I have argued, the same that justify the politics of recognition in diverse societies: however, these reasons are less relevant, or not relevant enough to justify full accommodation (that is: a modification, an exemption, a positive sustain, etc.), but merely that some rules are disregarded in the specific case. Therefore, two questions arise: first, we need to analyse what are these reasons, which may underpin both policies of recognition and options for toleration (even with a different level of strength); second, we must bet-ter define the threshold between accommodation and toleration, that is the limit between these two options. I will explore the first question in the next section, and the second in the final section.
3. reasons for recoGnition, reasons for toleration I argue that the permission conception, and the respect conception, are the two most relevant paradigms of toleration, at least in the sense that they are the two opposing poles of a wide range of possibilities within which we can justify and limit a tolerant policy. such a distinction is also transversal to that between the different accounts of toleration such as the liberal, or the multicultural one: more precisely, the liberal understanding of toleration can be -depending on the single author-closer to one or another of these two poles. however, I will analyse only the conception of toleration-as-recognition, because I assume that the reasons, which underpin toleration and recognition, are basically the same, with only a different in intensity.
The conception of toleration-as-recognition stems from the idea of respect, and it shifts more resolutely from the idea of forbearance to the paradigm of recognition. such a conception, as a matter of fact, takes the fact into account that both the toleration-as-permission, and the toleration-as-neutrality, are not able to provide adequate answers to quests for dignity, identity, survival and preservation posed by groups, rather than by single individuals, and that the formal recognition of equal rights in the public sphere is not enough.
state neutrality simply means that the rules governing the public sphere can be justified by reasons that must not be biased, and that heretic or divergent practices are permitted into the private realm: practices and beliefs are publicly accepted provided they are consistent with the rules and the principles established by the democratic majority (e.g. a number of constitutional principles), or with reasons accepted by them (practical reasons, political convenience, etc.) and tolerated to the extent they are restricted into the private sphere, not claiming for public recognition. It is the private sphere the place where political interference is suspended, that is a realm where the state has no reason to intervene with its coercion. What is at stake is that the neutrality principle «simply overlooks the public/private dimension that regulates the very working of the neutrality principle» 19 : as long as citizens are free to pursue their own ideals and to practice their culture in the private realm, and as long as in the public sphere they «should disregard their particular membership and be 'just citizens' on an equal basis» 20 , the fact of holding the power to draw the line between the public and the private realm is pivotal. as Galeotti states, not only modern democracies need to allow minority members the freedom of expression or the freedom of religion, but liberal states should also «counter the advantages or disadvantages that (they) have accumulated over a long period of discrimination». 21 If minority members' beliefs and practices are tolerated in the sense of the mere permission, and if they are relegated into the private realm, without allowing them any form of public recognition, substantial equality is missed: members of these groups are not equals to members of the majority, because they do not enjoy public respect.
The private/public distinction is in itself not neutral with respect to the plurality of beliefs and practices found in diverse societies, but it reflects the values and the conception of the dominant majority. even the most basic concepts, such as those of human nature, human body, birth and death, and rationality, are to some extent culturally embedded, and different cultures have different conceptions with regard to issues such as the children's education or the periodization of life, and so on. 22 our very understanding of human rights, that is, of those rights that we should grant to ethno-cultural groups, is shaped by certain ideas of happiness, wellbeing, autonomy, and freedom, which are themselves culturally formed and cultivated. 23 grant it; but this is common to him with other men. In teaching, instructing, and redressing the erroneous by reason, he may certainly do what becomes any good man to do... every man has commission to admonish, exhort, convince another of error, and, by reasoning, to draw him into truth; but to give laws, receive obedience, and compel with the sword, belongs to none but the magistrate. and, upon this ground, I affirm that the magistrate's power extends not to the establishing of any articles of faith, or forms of worship, by the force of his laws. For laws are of no force at all without penalties, and penalties in this case are absolutely impertinent, because they are not proper to convince the mind.» locKe, J., Moreover, not for everyone the withdrawal of his/her own membership is equally easy: the pressure of the state can be different for those who belong to minority groups, that is for those who experience the pressure of other loyalties and other memberships, beside that of the state. In other words, the majority has the power to draw the line between the public and the private sphere, so as to affirm the loyalty to the state as the only relevant loyalty in the public realm; the minorities do not have such a kind of power, being only subjects to such a distinction, and not being able to contest it. 24 By reason of that inadequacy, a stronger form of recognition must be joined with the practice of toleration: if a given diversity (for instance, a religious diversity) is relegated to the private realm, it is denied equal public legitimacy with other forms of belonging (for instance, the political identity) and with other creeds. 25 Therefore, in so far as that diversity is related to a minority, and it is part of the minority's identity, the group associated with it does bear a social stigma: its members lack a crucial condition for self-esteem and wellbeing. 26 For these reasons, toleration-as-recognition demands to consider the 'others' as partners of a relationship of reciprocal recognition. Those whose beliefs and practices are 'different', are recognised morally and politically equals, even if they hold in many respects a number of incompatible views: not only they are free and equals in the public sphere, in the sense they are entitled to the same set of rights as anyone else, but the whole society is available to forms of mutual adaptation in order to leave room to group identities. diversities are not simply confined in the private realm, and individuals who 24 such a kind of privilege is not exclusively related to cultural minorities. as young correctly observed, «dominant institutions support norms and expectations that privilege some groups and render others deviant. some of these are cultural norms, but others are norms of capability, social role, sexual desire, or location in the division of labour». belong to a minority group do not bear any kind of social stigma. differences should not be merely tolerated as private lifestyles, but accepted so as to symbolically recognise their public presence. authentic recognition concerns the fully inclusion of minority and weak groups, within democratic citizenship by virtue and not in spite of their membership, and the identity of the group. 27 of course, not everything can be recognized: not every practice can obtain a public recognition, even if it may be part of the identity of a group. Because it would be inconsistent with the paradigm of recognition limiting toleration only with reference to the values of the majority, the strategy must here be different: many authors draw the line of toleration using the principle of justification, or the paradigm of constitutional patriotism. 28 Minorities and groups involved in the relationship of recognition are asked to respect these principles of practical reason they themselves need to take recourse when they claim for recognition. If any conception of the good is allowed to participate in the public debate, and if they interact to each other within a framework of rules that give to each actor equal chances to raise claims (that is, both to minorities and to majority), the respect of the rules governing the public space is pivotal. More precisely, what is pivotal is the respect of the principle of reasonable justification, that is the principle according to which arguments for and against any conception must be mutually justifiable, and not based on a prejudicial denial of what is different. The acceptance of that principle draws the limits of the tolerable, and thus defines what may be recognized, and what may not, for those who deny it deny the basic norms of dialogue and democratic coexistence. 29 however, I will argue that even if is perfectly reasonable to limit the possibilities of recognition by using the principle of public justification, or the 27 luKes, s., «Toleration as recognition», Ratio Juris, 10 (2) (1997), p. 215. see also paradigm of constitutional patriotism, they are less relevant as a criterion for toleration. In other words, these criteria may well define what can be recognised in liberal societies, and thus accommodated, but toleration lies beyond the limit of recognition: with regard to toleration, the paradigm of constitutional patriotism is only the lower limit, not the upper one.
4. the liMits of recoGnition and the borderline between recoGnition and toleration affirming that the principle of reasonable justification is the limit of what we can recognised, is consistent -not by chance-with the idea of constitutional patriotism, 30 according to which the pluralism of our societies is limited by the respect (and the sharing) of the basic principles of our legal and social systems: failing to comply with them is not at all tolerable. according to that perspective, the ethno-religious diversity does involve recognition but also requires that all the parties involved take the perspective of the other, in so making the diversity itself rationally acceptable for both. 31 as habermas clearly states, minority groups «do not enjoy equal cultural rights free of charge» 32 : multiculturalism does not merely mean the recognition of collective identities claimed by minority groups, but it also requires the integration of individuals and groups within the common political culture. That is, within the framework of principles and rules, which defines the boundaries of the social order, and the limits of what we may recognise: citizens are empowered to maintain their cultural identity «under the supposition that along with all the others they understand themselves as citizens of the same political community.» 33 When diversity concerns different world views, the accepting a same set of basic principles is the prerequisite of any kind of recognition.
It is true that such a set of principles is not necessarily a list of principles concerning justice or a substantial vision of the common good (such 30 as the fundamental rights guaranteed in constitutional charters). according to so called 'discourse-ethical' foundation of tolerance, recognition is given within a framework of principles that lie at the basis of the correct procedures of practical discourse: these procedures that are grounded on the undeniable presupposition of reasoning and argumentation 34 . however, since the basic principles of the modern liberal democracies are consistent with the discourse-ethical account, and since the procedures of modern liberal democracies seem to be the best realization of the procedures for a public discourse, the constitutional patriotism and the undeniable presuppositions of public debate are the two coins of a same medal. For the sake of social cohesion, it is not necessary for citizens to share a number of moral ideals and values; civic virtues are in fact formal virtues. Integration among citizens is achieved through the sharing of a democratic model within which the freedom of communication in the public sphere, the possibility of controlling the legitimacy of the power, the possibility of resolving conflicts through democratic procedures, are the core of a procedural consensus that goes beyond, and holds together the many alternative conceptions claiming for recognition. 35 These conditions undoubtedly express a search for consensus and mutual understanding among persons, and tend to create a space of mutuality and reciprocity either in a substantial sense (by referring to a list of basic constitutional values) or formally (by referring to the rules and procedures of the discourse). as young rightly affirmed, they express «a desire for social wholeness, symmetry, a security and solid identity which is objectified because affirmed by others unambiguously. This is an understandable dream, but a dream nevertheless» 36 . as a matter of fact, limiting recognition to what does not go beyond a list of core values and procedures, which defines our shared vision of the community we want, means excluding precisely those who are experienced as too different, so as to value and enforce social homogeneity. In other words, it means limiting recognition to these differences that in a pluralistic society are already allowed (through the freedom of religion, worship and conscience, freedom of association, the principle of non-discrimination, etc.). What is starkly different, what expresses a stark otherness to our identity, is asked to become homogeneous to us, and to accept the basic values of our culture, otherwise it is deemed as intolerably different. The ideal of a principled symmetry of any participant to the public discourse is, as young correctly states, an ideal picture of the real interaction between different identities. not only the image of a symmetrical effort to comply with democratic procedures and discourse ethics tends to neglect the difference and the particularity of the other's position, and does not consider the context of interaction, but it does «involve members of socially and culturally differentiated groups that also stand in specific relations of privilege and oppression with respect to one another.» 37 What is more important, such a paradigm imposes an additional burden precisely on those who are in the more vulnerable position, asking them to translate their claims into paradigms of rationality and reasonableness that might not belong to them. as habermas himself recognized in a widely known article, the liberal state can neither expect of all citizens that they justify their claims independently of their religious convictions or world views, nor that every participant to the public discourse is obligated to supplement his/her public statements of cultural and religious convictions by equivalents in a generally accessible language 38 . This is the reason why the idea of a toleration conditioned to the acceptation of the basic principles of the discourse ethics is either too little, or too much 39 : and this is the reason why I draw here the line between recognition (and accommodation) and toleration. If toleration does mean that the state must recognize the principle of the freedom of communication in the public sphere, and the possibility of controlling the legitimacy of the power, it is too vague to provide solutions to concrete problems. If, on the contrary, it does mean that the tolerated (or the would-be tolerated) claims are to be justified in the public arena through arguments and reasons that are consistent to the 37 id., «asymmetrical reciprocity: on Moral respect, Wonder, and enlarged Thought», Constellations, 3 (3) (1997), p. 349. 38 haberMas, J., «religion in the public sphere», European Journal of Philosophy, 14 (1) (2006), p. 9. 39 For an in-depth analysis of the critical aspects of such an ideal, according to which we would be able to find a shared and reasonable solution to the problems of pluralism, see waldron, J., «Toleration and reasonableness», in principles of discourse ethics, it demands too much. In that second hypothesis, the liberal state would impose an undue psychological burden on those citizens whose practices and world views are rooted on a faith, or on a traditional culture: they would be allowed to express and justify their convictions only provided they were able to translate them into rationally understandable arguments. But, as habermas admits, we need not to «estrange 'mono-glot' citizens from the political process», even if their religious or traditional language is the only one they can speak in public, and they should be fully perceived as members of the community, because «we should not over-hastily reduce the polyphonic complexity of public voices».
40
In sum, as raimon panikkar correctly stated, toleration begins where parties recognize themselves as really and decisively different to each other. What is at stake is always the question of the intolerable: the pluralism arises in the area of what is not negotiable for us. all the rest is a matter of acceptance, or compromise, or savoir-faire 41 . To the limit that majority and minority groups are able to admit the same principles, and to structure their arguments in the same way, even if their claims are different, they do not need toleration: they do recognise each other. Thus, limiting toleration with the proviso of the acceptation of discourse ethics, and/or of basic principles of our constitutional charters, does mean limiting toleration to what is so similar that it does not need any real toleration: toleration does not end here, rather it begins here.
toleration as asyMMetric recoGnition
as I have explained above, if we want to maintain the difference between toleration and accommodation, we must consider toleration as starting precisely where recognition cannot be reciprocal anymore: it begins once we leave room for practices that are inconsistent with our own principles and rules. But if toleration begins where there is no reciprocity, then the structure of toleration is asymmetric.
To give a philosophical example, I consider toleration like an equivalent of the levinas's understanding of the ethical relationship, in legal and po-litical issues: rather than asking for a common and mutual recognition, the relationship between subjects starts with an asymmetric responsibility for the actually embodied person (the visage). people's positions are neither reducible nor reciprocal to each other: the opening up to the other is -in levinas's account-always a gift. 42 similarly, I argue that toleration may be perceived as an asymmetric burden (even if not a gift): something that the majority should do, even if it may ask nothing (or little) in return, because toleration happens in a relationship of power imbalance. 43 however, even if the majority may always decide not to tolerate, and not to leave room for a number of practices, I do not consider toleration as a simple act of grace. In other words, even if toleration is not properly owed (due to the power imbalance, and due to the consequent difficulty of asking for reciprocity), it is not arbitrary as well. There are reasons (within the Justifying system) that make toleration rightfully allowed, and reasons due to which toleration may not be allowed. In both cases, toleration is still granted or denied from an asymmetric position: but in the first case it is an act that the majority has good reasons to do, while in the second there are good reasons not to do it. 44 The distinction 42 léVinas, e., Totalité et infini. Essai sur l'extériorité, Martinus nijhoff, paris-la hague, 1961, p. 76; more precisely, lévinas understands the human relationship as a form of passivity, which is linked to the vulnerability of the self: it is linked to «la corporéité humaine vivante, en tant que possibilité de la douleur -en tant que sensibilité qui est, de soi, la susceptibilité d'avoir malen tant que soi découvert, s'offrant, souffrant, dans sa peau -en tant que dans sa peau, mal dans sa peau, n'ayant pas sa peau à soi-en tant que vulnérabilité». léVinas, e., Autrement qu'être ou au-delà de l'essence, Martinus nijhoff, la hague, 1974, pp. 86-87. 43 Forst stresses the need of a critical political theory, which implies an analysis of the «existing asymmetrical and biased «relations of justification» among members of a social and political basic structure, in terms of substance as well as of procedure». forst, r., The Right to Justification, cit., p. 151. 44 In that sense, my approach to toleration answers to the criticisms expressed by heyd concerning the current notions of toleration. he argues that if toleration is due according to a number of principles, it is not toleration anymore, properly speaking, being rather the recognition of a right: «Unlike a medieval sovereign, the state (...) cannot be engaged in toleration. The law either permits or prohibits certain practices and activities. The prohibited act cannot be tolerated by the law and the permitted practice cannot be said to be endured as a matter of charity or restraint. Thus, for example, the issue of Muslim female students wearing headscarves in French state schools is not really a matter of toleration but a question of the correct interpretation of constitutional principles and of the idea of the separation of state and religion.» In other words, according to heyd, the legal status of minorities is a matter of rights rather than of toleration by the state. I fully subscribe that point: however, I argue that there are situations where minority practices and claims should be asymmetrically recognised, that is beyond any reference to specific state's duties. , and the asymmetric toleration conception that I am proposing here, is precisely related to the presence of reasons that sustain the second, and that may be absent in the first one.
What is therefore at stake is, first, a definition of the reasons according to which toleration is justifiable, that is the reasons why a majority should tolerate deviant practices and minority claims. second, a kind of threshold test would be necessary, in order to distinguish claims and practices that should be tolerated, from these that should be deemed intolerable.
as I have already discussed in the previous analysis, the basic reasons that underpin toleration, are the same which underpin the policies of recognition: a decent society 46 is a society where everyone is not excluded by that context of recognition that are the basis for self-esteem and respect. To ask some individual to decide between his/her personal belonging, or identity, and the participation in public life as a full member of the whole community, is not consistent with such a standard of decency. a decent society is a place where membership is allowed by virtue and not in spite of individual identity. The difference, I must stress again, is that reasons for toleration are not strong enough to justify a full recognition (and a subsequent accommodation) of the practices under consideration: reasons are in that case less relevant and persuasive.
however, if toleration begins where accommodation is not completely possible, or desirable, one may ask why the state should not simply reject the claims that it did not consider worthy of a full recognition. In other words, if a state (better: a majority) is not willing to change its rules, so as to recognise the minorities' claims, it might have reasons to consider these claims as strongly inconsistent to its rules, and its basic principles. Thus, these claims should simply be rejected. I argue that there might be situations where an intermediate solution would be justified: that is, more just and fair. pp. 897-919. 46 MarGalit, a., The decent society, harvard University press, cambridge: Mass., 1998. 47 such a third path is risky, because it exposes the parties to the possibility of failure; however, asking to overcome the logic of reciprocity, it opens new spaces for the permeability of identities, for their critical exam, as well as it gives to the others the opportunity to promote the hybridation of the mainstream culture. For an analysis of the risks and opportunities of toleration, see Giolo, o., «l'urgenza della tolleranza», Ragion Pratica, 2 (2006), pp. 437-438.
These situations concern claims advanced by particularly vulnerable groups, that is by minority groups that not only are in a position of social exclusion, but that are also particularly vulnerable.
In other words, I suggest to use the concept of vulnerability as a threshold test: only those groups that are, for different reasons, in a condition of specific vulnerability should be tolerated, and should receive special consideration and protection even beyond the limits of the policies of recognition. vulnerability may play the role of the justificatory reason that urges for toleration, even beyond the limit of what should be fully recognised and accepted in the public sphere. But what is the meaning of vulnerability, and what should be its role in issues related to minority groups' claims? vulnerability is, according to the definition provided by the United nations department of economic and social affairs, an «integral part of the human condition», thus able to influence both individuals and organizations. More specifically, it is «a state of high exposure to risks and uncertainties, in combination with a reduced ability to protect or defend oneself against those risks and uncertainties and cope with the negative consequences». 48 such a definition is consistent to what many scholars argued, 49 by affirming that the term describes, at the same time, both a universal aspect of the human condition, and a peculiar condition of single individuals or groups. human vulnerability arises not merely from the vulnerability of the body, but concerns at the same time the co-existential, social nature of human life, and the constant potential for dependency: the human being is a Mängelwesen, 50 a deficient being who is constantly in need. The co-existential and social dimension of our lives position us differently within many personal, economic, legal and political relationships, thus our vulnerabilities range in magnitude and potential at the individual level. 51 vulnerability is thus a «relational» concept, which adds «attention to the individual subject by placing him/her in social persona y derecho / vol. 77 / 2017/2 context»:
52 it is related to the fact that we are subjects to the «whim of another», and that we may not even know the people on whom our lives depend.
53
For this reason, even if every human being is vulnerable, everyone experiences his/her vulnerability in a different manner, depending on the resources (interpersonal, legal, economic, etc.) he/she possesses or is entitled to. 54 In other words, our ability in facing vulnerability is related to a wide range of social assets, that are the networks of relationships within which we live, and from which we receive support: families, associations, trade unions, religious groups, etc. and even if public institutions do not directly provide these networks, their action is deeply conditioned by policies and rules that define and govern them.
additionally, even if every human being is vulnerable, not everyone is vulnerable in the same way, nor to the same measure. some people, due to their specific group membership, are marked by specific and particularly strong forms of vulnerability. What are these forms? I argue that we may use, in determine whether we face a group that experience a particularly strong form of vulnerability, the standard test adopted by the ecthr in a number of cases, which takes the criteria of relationality, particularity, and harm into consideration.
55
Group's vulnerability is relational, because it is referred to the social context: to put it more directly, group vulnerability is related to social, historical, and institutional forces, that should be taken into account in determining its measure and its potentiality of harm. some form of prejudice and stigma, for instance, can originate and sustain the vulnerability of a single group of people: they are peculiar to the condition of such a group, and affects their enjoyment of fundamental rights and social goods. consequently, group vulnerability is shaped by specific group-based experiences. neither every disadvantaged group is vulnerable in the same way, nor every social or historical circumstance produces the same kind of vulnerability. This is the reason why the court considers with specific attention «particularly vulnerable groups», 57 where the term 'particularly' stresses that specific protections are allowed to specific needs, and that the considered groups are those more in need.
Finally, the main indicator of such a particular vulnerability is the harm produced by historical forms of prejudice, by misrecognition, and by patterns of cultural devaluation that produce specific form of discrimination, social disadvantage, or material deprivation. In that perspective, an analysis of applicant's living condition (thus, a case by case analysis) can determine if, and to what extent, he/she belongs to a particularly underprivileged and vulnerable group, thus in need of special protection by states and institutions. In M.s.s. v. Belgium and Greece, 58 for instance, the court grounded its analysis on the consideration of the daily reality of asylum seekers in Greece, their dependence on the state, the trauma they experienced during the process of migration, and the deficiencies of the Greek asylum system. 59 It is not a mere condition if misrecognition that counts, but a harmful condition of misrecognition, deprivation, and discrimination.
such an approach is consistent to the heyd's claim for treating toleration «as involving a perceptual shift: from beliefs to the subject holding them, or from actions to their agent». Toleration, in that perspective, is granted not because the considered practices have an intrinsic value as such, but because the majority acknowledges the agent's intrinsic attachment to these values 60 and takes the specific group vulnerability into consideration. such a consideration of the particularly vulnerable condition of minority groups does not imply, per se, toleration. It merely implies that the reason not to tolerate a specific practice must be examined under a closer scrutiny: every decision about tolerating or not, should start from an aprioristic favour towards vulnerable groups' claims, whose condition acts as a «magnify-ing glass», 61 through which every deprivation, every discrimination, and every choice about detention or expulsion looks bigger. Those who hold the power to tolerate (or not), must exhibit their reasons, and must demonstrate that the groups' specific vulnerabilities have been taken into consideration, otherwise their choices will be deemed unreasonable. 62 We might consider, for instance, the so called «caravan cases»: according to the court, due to the ascertained roma's vulnerability, states are to a certain extent under the obligation to facilitate their lifestyle. 63 For that reason, states may recognise the claims advanced by roma groups, and allow them to live according to their lifestyle. In this cases, states do fully (or partially) recognise a minority culture and its practices, and they do modify the rules of the Basic system so as to leave room for a group that is divergent from the mainstream culture: to the extent such an accommodation is allowed with the proviso that the group accept the integration within a common framework of principles and rules, this is not an example of toleration, but a policy of recognition. 64 emotions that support equal respect and a toleration that is more than grudging obedience to law», see nussbauM, M., «radical evil in the lockean state: The neglect of the political emotions», Journal of Moral Philosophy, 3 (2) (2006), pp. 159-178. In a similar sense, Wolff argues for the relation between the specific social ethos, and the kind of tolerating response to minorities' claims: see wolff, J. «social ethos and the dynamics of toleration», in McKinnon, c. and castilione, d., The culture of toleration, cit., p. 151. 61 peroni, l., Vulnerable groups, cit., p. 1079. 62 a similar approach to that I am arguing for, has been discussed by Meital pinto, with specific regard to the vulnerability of religious groups, and -more in general-to the merits of using vulnerability as a criterion to balance neutral liberalism, on the one hand, and the protection of cultural identities, on the other hand. 64 It must be stressed that such a positive obligation to facilitate roma lifestyle does not mean that minority members are allowed to live according to their culture, because the obligation is procedural: «as intimated in Buckley, the vulnerable position of Gypsies as a minority means that on the contrary, state authorities may consider a specific practice inconsistent with the basic principles of the legal system, and not deserving special policies of recognition and accommodation: thus, as not deserving any amendment of the rules of the Basic system, because the reasons of the Justifying system are not strong enough: this is for instance the case of female genital mutilation, that must not be recognised at all.
There is a third possibility, however. such a third option may take place in cases where the breach of the Basic system must not be overcame, because we lack reasons strong enough to justify a policy of accommodation, but there are other reasons that make unreasonable a blunt refusal: first, the practice is claimed as part of the identity of a particularly vulnerable group. second, it does not endanger the fundamental rights of other people. one may consider the definition of «adulthood» and the limits to marriage, or the definition of what a 'mature' minor is, for example with regard to the expression of consent to medical treatments. In both cases, we should recognise that the minimum age at which a person is allowed to marry is often set at 18, at least in many european countries, 65 and that different limits are set for specific activities, like driving, smoking, giving a valid sexual consent, etc. These age limits are reasonable, of course, and there might be no reasons to change them: but, at the same time, they are largely contingent, depending on what the mainstream culture consider the right moment should a person decide for herself. I argue that issues related to cultural definitions of adulthood may be good objects of toleration: not in the sense that any cultural claim must be tolerated, but in the sense that state authorities, in deciding how to deal with these claims, must show they have taken the specific vulnerability of the claimant group into account. If the vulnerability of the group is deemed particularly intense, and the practices considered are not harmful for the fundamental rights of other people, state authorities must adduce stronger reasons to justify the decision not to tolerate. In that case, the practice considered might be tolerated, disregarding (that is, with no formal amendment) the rules of the Basic system, because of the particular group vulnerability. some special consideration should be given to their needs and their different lifestyle both in the relevant regulatory planning framework and in reaching decisions in particular cases» chapMan V. the united KinGdoM, cit., par. 96. 65 see also the Un the 1962 convention on consent to Marriage, Minimum age for Marriage, and registration of Marriages.
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In that paper, I have argued for an asymmetric conception of toleration. Toleration is a form of disregard of the rules of the Basic system, for the same reasons that underpin other policies of recognition. however, reasons for toleration are not strong enough to justify a full recognition (and a subsequent accommodation) of the practices under consideration: reasons are in that case less relevant and persuasive.
consequently, while through recognition the rules of the Basic system are modified and adapted to the new scenario (that is, to the scenario that is made different by the presence of the others), through toleration they are not: the rules of the Basic legal system remain the same, but they are partially or temporarily overcame. a further difference is noteworthy: toleration overlooks the dialectic of reciprocity, which underpins the paradigm of recognition: toleration is required for a number of radical differences that are beyond the range of what we can recognise and accommodate, thus it is something that the majority should grant, even without asking anything (or little) in return. Toleration happens in a relationship of power imbalance: this is the reason why I have labelled toleration as a form of asymmetric relationship.
at the same time, as I have demonstrated, toleration is neither a simple act of grace, nor fully arbitrary. There are reasons that make toleration rightfully allowed, and reasons due to which toleration may not be allowed. one of these reasons -it may be the most persuasive-is the condition of particular vulnerability of the considered minority group. only those groups that are, for different reasons, in a condition of specific vulnerability should be tolerated, and should receive special protection even beyond the limits of the policies of recognition. In other words, vulnerability may urge for toleration, even beyond the limit of what should be fully recognised and accepted in the public sphere. of course such a condition of minority groups does not imply, per se, toleration: it merely implies that the reason not to tolerate must be examined under a closer scrutiny, and that every decision about vulnerable groups' claims should start from an aprioristic favour towards them.
